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15 
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आ०म० 107. —निर्वाचन आयोग का ममाधान हो गया है कि नीचे 
की मारण। के स्तम्भ ( 2 ) में यथा विनिर्दिष्ट उत्तर प्रदेश विधान सभा 
के निर्वाचन के लिए जो स्तम्भ ( 3 ) में विनिर्दिष्ट निर्वाचन क्षेत्र से 
हुआ है, स्तम्भ ( 4) मे उसके मामने विनिर्दिष्ट निर्वाचन लड़ने वाला 
प्रत्येक अभ्यर्थी, लोक प्रतिनिधित्व अधिनियम , 1951 नथा नद्धन बनाए 


अपने निर्वाचन व्ययों का कोई भी लेखा दाखिल करने में असफल रहा 


सारणी 
क्रम निर्वाचन की विधान मभा निर्वाचन लडने निराईन । का 
मं० विशिष्टियां लोक सभानिर्वा- वाले प्रापर्टी का कारण 

चन क्षेत्र की क्र० नाम व पता 
मं० और नाम 

-- - - - -- - -- -. 
1 2 _ _ _ _ 3 . .. . . 
1. उत्तर प्रदेश 295-भोगनीपुर श्र । लाल बन्द , निर्वाचन व्ययों 
विधान सभा का (प्रजा० ) ग्राम व पी का कोई भी लेखा 
साधारण निर्वाचन 

अनरौला , दावित नहीं 
1980 

मिना-कानपुर , किया है । 

( उत्तर प्रदेश ) । 
2 . वही 

- वह। 

श्रो सुर श , ___ - बहो 
ग्राम व पो० रार , 
मिन -कानपुर , 

( उत्तर प्रदेश ) । 
3, - वही 374-कोल श्री हुक्म मिह, -- बहो 

नियामा ग्राम 
पालमपुर, 
दार मापुर , 
पो० मुना, 
जिना- सुनवशहर 
( उतर प्रदेश ) । 


और उमन प्रभ्यर्थियों ने मम्पक सूचना दिए जाने पर भी उन 
मसफलता के लिए या तो कोई कारण अथवा स्पष्टीकरण नहीं दिया है 
या उनके द्वारा दिए गए अभ्यावेदनों पर , यदि कोई हो , विचार करने 
के पश्चात् निर्वाचन प्रायोग का यह ममाधान हो गया है कि उनके पास 
उक्न असफलता के लिए कोई पर्याप्त कारण या न्यायोचित्य नहीं हैं , 


अतः अब , निर्वाचन आयोग उक्त अधिनियम की धारा 10-क के अनु 


के किसी भी सदन के या किसी राज्य की विधान सभा अथवा विधान 
परिषद के सदस्य चुने जाने और होने के लिए इस आदेश की तारीम 
से तीन वर्ष की कालावधि के लिए निरहित भोषित करता है । 


[ सं० 76/उ०प्र०वि०स० / 89 ( 1 )] 
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ELECTION COMMISSION OF INDIA 

प्रायोग का यह समाधान हो गया है कि उसके पास उक्त प्रसफलता 
ORDERS 

लिए कोई पर्याप्त कारण या न्यायोचित्य नहीं है , 
New Delhi, the 7th July , 1982 

प्रत : अम, निर्वाचन प्रायोग उक्त अधिनियम की धारा 10-क के 
O . N . 107 . - Where s the Election Commission is अनुसरण मे नीचे का मारण के स्तम्भ ( 4 ) में चिनियन्ट व्यक्ति को 
satisfied that each of the contesting candidates specified in column 

मसद के किसी भी मदन के या किसी राज्य की विधान समर अथवा 
(4 ) of tho Table below at the election to the Uttar Pradesh 

विधान परिषद के मदम्य चुने जाने और होने के लिए इस आदेश की तारीख 
Legislative Assembly as specified in column (2 ) and held from 

में तीन वर्ष की कालावधि के निर निहिन घोषित करता है । 
the constituency specified in column ( 3 ) against his name has 
failed to lodge any account of his election expenses as shown in 

सारणी 
column ( 5 ) of the said Table as required by the Representation 
of the People Act, 1951 and the Rules made thereunder ; 

क्रमनिर्वाचन की विधान सभा निर्वाचन लड्ने निरईना का 

म० विणिष्टिया लोक ममा निर्वा - याने पम्पों 
And , whereas the said candidates have either not 
furnished any reason or explanation for the said failure cven 

चन क्षेत्र को क्र० का नाम व 
after due notice or the Election Commission , after considering 

म० और नाम पना 

--- - - 
the representations made by them , if any , is satisfied that they 

_ 
12 

- 

5 . . 
have no good reason or justification for the said failure ; 

1 . उत्तर प्रदेश 198-स्य ह। श्रा भाग। रता, निर्वाचन व्ययों का 
Now, thercfore, in pursuance of section 10A of the 

विधान सभा का 

ग्राम बिग्बट कान्ह - लेखा समय के 
said Act, the Election Commission hereby declares the persons साधारण निर्वाचन , 

बलिया, पो जबह । अन्दर तथा रीनि 
specificd in column (4 ) of the Table below to be disqualified for 

1980 

पयाल , जिला - में दाखिल नहीं 
being chosen as , and for being a member of either House of the 

देवरिया । किया है । 
Parliament or of the Legislative Assembly or Legislative Council 

- - - - -- - - - - - - 
of a State for a period of 3 years from the date of this order . 

[सं० उ०प्र०वि०स० / 198/ 80 ( 2 ) ] 

मो० ना० नागर , अवर मचिव 
TABLE 

भारत निर्वाचन पायोग । 
s . Particulars of S. No. & 

S. No. & Name and Reason 
No. election name of address of the for dis 

O . N . 108 . - Whereas the Election Commission is 
the assem contesting 

qualifi 

satisfied that the contesting candidate specified in column (4 ) 
bly consti- candidat cation 

of the Table below at the election to the Uttar Pradesh Lcgisla 
tuency 

tive Assembly as specified in column (2 ) and held from the 
__ - -- - - - 

constituency specified in column ( 3 ) against his name has failed 
1 2 

3 4 

to lodge an account of his election expenses within the timc and 
1. General Election 295 

Shri Lal Failure 

in the manner, as shown in column ( 5 ) of the said Table as 
to Uttar Pradesh Bhognipur Chandra , Vill . to lodge required by the Representation of the People Act, 1951 and the 
Legislative ( SC ) 

& P . O .... . any 

Rules made thereunder ; 
Assembly , 1980 . Amrodha , 

And, whereas, the said candidate, even after duc notice , 
Distt. Kanpur, 

has not furnished any reason or explanation for the said failure 
clection 

and the Election Commission is satisfied that he has no good 
expcnscs. 

reason or justification for the said failure ; 
2. - do Shri Suresh, - do 

Now, threfore, in pursuance of section 10A of the 
Vill . & P. O . 

said Act, the Election Commission hereby declares the person 
Rar , Distt. 

specific in column ( 4 ) of the Table below to be disqualified for 
Kanpur, U . P . 

being chosen as , and for being a member of cither House of the 
3. - do 374 - Koil Shri Hukum 

Parliament or of the Legislative Assembly or Legislative Council 
( SC ) . Singh , Resident 

of a State for a period of 3 years from the date of this order, 
of Village 

TABLE 
Alampur , 

S . Particulars of S . No. & Name & address Reason 
Daryapur , P . O . 

No. election 

name of of the contes - for dis 
Surjawali, Distt. 

the 

ting candidate quslin 
Bulandshahr, 

Assombly 

cation 
U . P . 

Constituency 
- - - - - -- - - - - 

5 
[ No . 76/ UP- LA/ 80( 1)] 

1. General Election 198 

Shri Bhagirathi, Failure 

to Uttar Pradesh Scorali Vill . Birwat to lodge 
आम० 108.- -निर्वाचन आयोग का समाधान हो गया है कि नीचे 

Legislativo 

Konhawalia , the 
की सारणी के स्तम्भ ( 2 ) में यथा विनिविष्ट उतर प्रदेश विधान ममा 

Assembly, 1980. 

P. O . Jubbi accor - t 
के निर्वाचन क्षेत्र के लिए जो स्तम्भ ( 3 ) में विनिर्दिष्ट निर्वाचन क्षेत्र 

Dayal Distt. within 
से हमा है, स्तम्भ ( 4 ) में उसके मामने विनिर्दिष्ट निर्वाचन लड़ने वाला 

Deoria, U . P. the time 

and in 
अभ्यर्थी, लोक प्रतिनिधित्व अधिनियम , 1951 तथा तद्धीन बनाए गए 

the 
नियमों द्वारा अपेक्षित समय के भीतर पोर रीति में उक्त मा रण ) के 

manncr 
स्तम्भ ( 5 ) में यथा उपदशित रूप में अपने निर्वाचन व्ययों का लेखा 

required 
वाखिल करने में प्रमफल रहा है , 

by law. 
और उपत अभ्यर्थी ने मम्यक सूचना दिए जाने पर भी उक्त प्रसफलता 

INo. UP-LA/198/ 80/ 2)] 

O . N. NAGAR, Under Secy . 
के लिए कोई कारण प्रथया स्पष्टीकरण नहीं दिया है तथा निर्वाचन 

Election Commission of India 


account 


Of 


U. P , 


- do 


3 
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Af parent , 10 sturter , 1982 
37. 37 . 109 : - mitat fafafacer sfuperuer , 1951 
Efit HITT 106 (1951 251 43 ) 3 TUT # forefert 37TT 
1980 faiant 35 # 2 # faut 14T 50 FITU , 
1997 , STRAMATmarta 15 FTE , 1982 21 31760 17T 
शित करता है । 

[ ař . 82 / 19 -nt . Ħ . /280 ] 
सतीश चन्द्र जैन , अवर सचिव , 

भारत निर्वाचन आयोग । 


votes as against the petitioner who secured 1 ,42,990 votes . 
The respondent No. 1, having secured the highest number 
of votes Was sicclared clcctcd . The petitioner filed this election 
petition challenging the election of the respondent No. 1, on 
various grounds of corrupt practices alleged to have been 
committed by him . It was also pleaded , intcr- alia , that the 
respondent No . 1 was disquallied for being chosen as , and 
for being a member of the House of People , its he held an 
office of profit under the Government of Tripura , within the 
mcaning of Article 102( 1 )(a ) of the Constitution . A number 
of issues were framed in the petition on the pleadiogg of the 
parties, but the petition has not pressed the other issues 
except the issue relating to the disqualification of the respon 
dem No . 1 . Only one issue as such survived , namely , : 


New Dellii, the 10th August, 1982 


O . N , 109 . In pursuance of Section 106 of the Represen 
lation of the People Act, 1951 (43 of 1951) the Election 
Commission hereby publishes the Judgement dated 15 -3 - 1982 
of the Gauhati High Court, Agartala Bench , Tripura in Elec 
tion Petition No . 2 of 1980 . 


" Whether the respondent No . 1 was holding the office 

of the Accountant- in -Charge under the Agartala 
Municipality on the date of filing his nomination 
paper ? If so , whether he was disqualificd from 
being chosen as a Member to the House of People , 
having held an office of profit minder the Statc 
Government of Tripura , within the meaning of Arli 
cle 102 of the Constitution , as alleged in para 9 of 
the petition read with paras 14 (a ), 141b ), 14 (c ), 
14 (2 ), 14 ( e ) und 141f ) of the particulars thereof ? If 
the question above is answercd in the affirmative and 
in favour of the petitioner , what relief the petitioner 
is entitled to ? 


(Here print the Judgement attached ) 


2 . It is not disputed that on the daic of the filing the 
nomination paper , the respondent No, I was holding the post 
of the Assistant Accountant and was Accountant-in - charge 
under the Agartala Municipality constituted under the Bengal 
Municipal Act, 1932 (Bengal Act XV of 1932) , as cxtcnded to 
the State of Tripura and was drawing a monthly salary of 
Rs. 200 . 00 . On the dato of the scrutiny , an objection was 
raised by the petitioner about the candidature of the respon 
dent No . 1 on the ground of disqualification under Article 
102( 1 )( a ) of the Constitution , but the objection was over 
ruled by the Returning Officer. 


IN THE GAUHATI AIGH COURT 
( The High Court of Assam , Nagaland, Meghalaya , Manipur 

and Tripura ) 

Agartala Bench . 

Election Petition No. 2 of 1980 
Sri Nihilo kumar Bhattacherjce 

.. .Petitioner . 

Versus 
Sri Ajoy Biswas and 7 others 

. Respondents . 
PRESENT : 

The Hon ble Mr. Justice N . Ibotombi Singh . 
For the Petitioner - Mr. A . M . Majumder , Advocate 

Gencral, Assam . 
Mr. P . Prasad , 
Mr. D . Purkayastha , 
Mr. D . K . Sarkar , 
Mir , A . K . Panja , 
Mr. R . P . Majumder , 

MI, R . P . Kakoti, Advocates , 
For the Respondent No . 1 - Mr. S . Ganguli, Senior 

Advocate . 
Mr, D . P . Kundu, Advocate General , Tripura , 
Mr. B . Das , 
Mr. S . Deb , 

Mr. U . Saha, Advocates. 
For the Respondent No. 3 — Mr. A . Chakraborty, 

Advacatc . 
For the Respondent Nos. 6 , 7 and 8 — Mr. P . K . Majum 

der, Government Advocata . 
Datos of hearing _ 6-1-82, 7-1- 82, 27-1-82, 28-1- 82. 
Date of Judgment — 15 -3 -82. 

JUDGMENT 


3 . A few facts hearing on the issue above may be stated . 
The respondent No. 1 entered the service of the Agartala 
Municipality and held the post carrying the scale of pay of 
Rs. 80 - 180 per month . In 1975 the Commissioners of the 
Agartala Municipality were under supcrsession by an order 
of the State Government made under section 553 of the 
Municipal Act. The consequence of supersession is provided 
for in section 554 of the Act. It provides that while the order 
of supersession was in force, all the Commissionc s shall, as 
from the date of the order , vacate their offices as such 
Commissioners ; and all the powers and duties which may, 
under the provisions of the Act or any other Act or any 
Ordinance or any Regulation , or any Rule . bye -laws, Order 
or Notification or subsidiary legislation made under the pro 
visions of this Act or such other Act or such Ordinance or 
such Regulation be exercised and performed by the Chair 
man and by the Commissioners, shall , during the period of 
super- session , be exercised by an Administrator appointed by 
the State Government under section 554 of the Act. The 
respondent No . 1 , who was under suspension was dismisgau 
from service in the disciplinary proceeding against him , by 
the Administrator of the Agartala Municipality on 20 - 12-75, 
The State Government confirmed the order of dismissal. While 
the Left Front Government was in power in the State of 
Tripura , the respondent No . 1 was re -instated to the post of 
the Accountant- In -Charge , Agartala Municipality on 6th May , 
1978 , with immediate cffect by the Administrator . Agartala 
Municipality . 


The Petitioner is an elector of 7 Ramnagar Assembly Seg 
ment in the West Tripura Parliamentary Constituency . He 
contested the mid -term Lok Sabha Election held in 1980 from 
the West Tripura Parliamentary Constituency 19 a nomince of 
Congres ( I ) . There were six candidates including the petitioner 
in the field . The respondent No. 1 Sri Ajoy Biswas, was a 
nominee of C . P .I ( M ). The date for filing nomination was 
8 - 12 -79 ; the date of scrutiny of the nomination was 11 - 12 -79; 
and the date of withdrawal was 13 - 12 - 79 . The polling was 
held on 6 - 1 - 80 , and the result of the election wall declared 
on 8 - 1 - 80 , The main context was between the potitioner and 
the respondent No , 1. Respondent No. 1 secured 1, 98 , 335 


4 . Proviso ( II ) to Section 66 ( 2) of the Municipal Act 
provides that no appointment carrying a monthly salary of 
Rs, 200 .00 or a salary rising by periodical increments to moje 
than 200 .00 rupees shall be created without the sanction of 
the State Government, and every nomination to , and dis 
missal from , any such nomination shall be subject to confir 
mation by the State Government. As the respondent No. 1 
was drawing a monthly salary of more than 200 .00 rupees 
in 1975 , he was dismissed from service with the confirmation 
of the State Government. Subsequently , the Deputy Secretary 
to the Government of Tripura in his letter no . F116 )- L $ 177 , 
dated 6th May, 1978, conveyed to tho Administrator, Agar 
tala Muniripality, decision of the Government for cancella 
tion of the order of confirmation of the dismissal communi 
cated to him on 19 - 12 -75 . Consequent upon the cancellation 
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of the order of confirmation aforesaid , the administrator , 
Agartala Municipality , reinstated him to the post of the 
Accountant- In -Charge , Agartala Municipality with immediate 
effect, directing that the period between the period of dis 
missal and the ic -instalcment would be treated as period 
spent on duty for all purposes . By another ollice order of 
the same date , the Administrator held that his suspension 
stood cancelled and the period of suspension would be treated 
os on duty. On these facts , the petitioner raised the plea that 
the respondent No. 1 way holding the office of profil unde ? 
the State Government. 


5 . Evidence was led on behalf of the petition : r in support 
of the above plen by examining himself as P . W . 1 and the 
Executive Officer of inc Agartala Municipality , Sri Phunibhusun 
Bbattacherjee as P . W . 1 . Respondent No , I did not cxamine 
any witness in his defence, Belore discussing the cascs cited 
at the Bar on the issue above , it may be peitincnt to examine 
the nature anl character of thc Agartal. Municipality . 


6 . Tho Act provides that there shall be cstablishment for 
cach Municipality a body of Cominissioners having authority 
over the municipality and consisting of such members of 
Commissioners , not being more than twenty nor less than six 
as thc Slate Government may specify in tho notification con 
stitutioy the municipality . Such Commissioners shall be a 
body corporate by the name of the Municipal Commissioners 
of the place lay icference to which the Municipality is know , 
huving perpetual liccession and a common seal, and hy that 
name shall sue and be slied. The Municipality consists of 
the elected Commissioners . A Chairman is elected by the 
Commissioners from amongst the Commissioners within 30 
days from the date of publication of the result of the general 
election of the Commissioners in the Municipality failing 
which the State Governmeot has the power to appoint one 
of the Commissioners to be Chairman , A Vice Chairmak is 
aloo elected froin amongst the Commissioners. Exrept as 
otherwise provided , the Chairman is empowered with certain 
limitations to transact the business connected with the Act 
and exercine all the poweis vested in the Commissioners under 
the Art The Commissioners are to holl office for four years 
commencing from the date of the first mceting of the newly 
formed budy of Commissioners after a general election of 
Commissioners in the Municipality at which it quorum is 
present. An elected Chairman or Vice-Chairman may at any 
time be removed rom his office by a resultion of the Com 
missioners as laid down in section 61( 2 ) and ( 3 ) of the Act. 
The State Government may remove an elected Commissioner 
on certain grounds set out in section 62 of the Act. 

7. Setion 66 which is relevant for the purpose is in 
following terms 
" 66 . Appointment of Suboi dinate Officers --- ( 1) The Com 

missioners at a meeting inay, subject to the provisions 
of this Act and the rules made thereunder from time 
to time, determinc what officers and what servants 
of the Commissioners are necessary for the munici 
pality and may fix the salaries and allowances to be 

paid and granted to such officers and servants . 
( 2 ) Subject to the scale of establishment approved by 

the Commissionery under sub -section ( 1 ), the Chair 
man shall have power to appoint such persons as he 
may think fit, and from time to timo to remove such 

persons and appoint others in their place 
Provided as follows : 
(i) a person shall not be appointed to an office carrying 

monthly salary of more than twenty rupees shall 

not be dismissed without such sanction ; 
(ji) no appointment carrying a monthly salary of more 

than two hundred rupccs or a falary rising by 
periodical increments to more than two hundred 
rupees shall bo created without he sanction of 
the State Government, and overy nomination to , 
and dismissal from , any such appointment shall 
be subjecy to confirmation by the State Govern 

mest; 
(iii) no person holding in office carrying a monthly 

salary of one hundred rupees or more shall be 
dismissed unless auch dismissal is sanctioned by 
a resolution of the Commissioners passed at a 


special mecting shall for tho purpose and, except 
with the consent of the State Government unless 
such resolution has been suppoited by the votes 
of not less than two -thirds of the total number 
of Commissioners holding office for the time 

being . 
(3 ) Notwithstanding anything contained in sub - section (2 ). 

the creation of and nomination to or suspensiuni, 
removal or dismissel from , the post of Executive 
Officer shall, irrespective of the salary assigned to 
the post, be subject to confirmation by the State 

Government." 
8 . Besides the officers and the servants mentioned above , 
all vi any of the officers mentioned in Section 67 may be 
appointed by the Commissioners. In certain circumstances, the 
Siate Government may declare that the Municipality shall 
have an Executive Officer for such period as may be specified 
in the Notification and such Executive Ollicer shall be appoin 
ted by the State Government and shall be paid out of the 
Municipal fund such salary and allowances as may from time 
lv time he fixed by the State Government. Section 93 provides 
that is soon as may be after tho first day of April in every 
your not later thansuchdate as may be fixed by the State 
Govertiment, the Commissioners shall submit to the State 
Government a report on the administration of the Municipality 
during the preceeding yeai in such form and with such details 
as the State Government may direct, and a copy of the report 
shall also be submitted by TheCommissioners to the District 
Magistrate . The Commissioners of a Municipality may acquire 
and hold property within or without the limits of the Munici 
pality , and all property within the Municipality of the naturo 
specified in section 95 , other than property maintained by the 
Central Government or any other local Authority , are yested 
in and belonged to the Commissionery, and arc under their 
direct management and control: By section 102 of the Act, 
the Commissioners are empowered to purchase , tukc un lease 
or otherwisc acquire any land for the purposes of the said 
Act , and may sell, leasc , exchange or otherwise disposc of 
any land not required for such purposes . They are also em 
powercd to crter into and perform any contract necessary for 
the purposes of the Act. A fund called the Municipal fund 
in constituted for each Municipality, and all suma received 
by or on behalf of the Commissioners under this Act or 
otherwise, and the balance, if any , standing at the credit of 
the Municipal fund of the Municipality at the commencement 
of the Act, are credited to the said fund. The purposes 10 
which the Municipal fund is applicable are annumerated in 
Section 108 of the Act. If any work is estiinated to cost above 
ten thousand rupees, the State Government may rcquire the 
plan and estimates of such works to be submitted for its 
approval, or for the approval of any servant of the Govern 
inent before such work in such form as it may prescribe, 

9 . The Commissioners are empowered subject to the pro 
visions of the Act to impose within the limits of the Munici 
pality rates, taxes, tells and fees or any of them under section 
123 of the Act, and make assessment of the ratce on the 
annual value of the holdings under Section 128 of the Act. 
Powers are conferred to impose taxes on the owner of every 
Carriage , horse and other animals mentioned in the schedule 
to the Act, kept or used in the ordinary course of business 
within , or which is let for hire within or without the Munici 
pality, and is used in the ordin rv course of business within 
it. at such rate as may be fixed . Power has also been given 
to impose tares on profession , trade and callings specificd in 
section 182 of the Act. There are other provisions for raising 
fund for the Muncipality by way of charging fee for registra 
tion etc. In short, various provisions are made to rrise funds 
for the Municipality for carrying out the purposes of the Act. 

10 . A survey of the Act leads to the irrestible conclusion 
that the Agartala Municipality is a local authority within 
the mcaning of that expcasion defineil in clause (31) of 
section 3 of the General Clausee Act, 1897. It - appears to me 
that it is not nocessary to consider the validity or otherwise 
of the Government s decision conveyed to the Adminigratos, 
Agartala Municipality , in May, 1978 , for concellation of the 
order of confirmation of the dismissal of the petitio or from 
service and his re - intatement to the most by the Administrator 
consequent upon such cancellation . His past history is irrelc 
vant for determination of the question posed in this case . 
What is matcrial is whether on the dato of the nominaion on 
8 -12 -1979 , the respondent No . 1 was holding the office of 
profit under the State Government, 
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puyment from out of Government revenucs que im 
portant factors in determining whether that person 

ia bolding an office of profit under the Government." 
Here appo . ntment of the respondent No. 1 as Accountant- in 
Charge under the Municipality is not yested in the Govern 


II. A reading of section 66 of the Act reproduced above 
makes it abundantly clear that the appointment of persons 
to the category of post hold by the responden No. 1 is made 
by the Commissioners of Municipality , though the apopint 
ment is subjcct to confirmation by the State Government, He 
is an officer of the Commissioners , Section 68 of the Act 
expressly provides tbal such officers and servants of the Com 
missioners shall be subordinate to the Executive Officer 
appointed by the Commissioner s, Though certain powers are 
conferred on the State Government for deneral control on 
such Municipal bodies, the Municipality finder thic Aci doex 
not perform its function for the Government, 


an office or to continue him in that office or revoke his 
appointinent at its discretion , Appointment of persons to such 
category of posts and their dismissal ale vested in the Com 
missioners of the Municipality , though it is subject to tho 
confirmation by the State Government . 

15 . The Supreme Court in D , K . Gurushanthappa vs. Abdul 
Khuddus Anwar and others , AIR 1969 S . C . 744 pointed out 
the distinction between the Article 58( 2 ), and Article 66 (4 ) 
of the Constitution , on one hand and Articles 101( 1) and 
191( 1 )( a ) of the Constitution, on the other . The distinction 


12 . The Supreme Court in the case of Surya konta Roy 
vs . Imamul Hai Khan , AIR 1975 SC 1053 , had occasion to 
consider a similar question . In that case , under thc Bihar 
and Orissa Mining Settlement Act, 1920 , a Board called the 
Mines Board of Health was established to provide for the 
control and sanitation of an area within which persons em 
ployed in the mine reside and for the prevention therein of the 
owbrcak and spread of epidemic diseases . The Board is a 
corporatc boily having perpetual Sliccession and a cominon 
seal with power to acquire and hold property . The Chairman 
of the Board is to be appointed by the State Government from 
umongst the members of the Board , The Board can alķo 
impose taxes like latrine taxes and also make yourly assess 
ment. There are certain powers conferred on the State 
Government linder the Act but they are no more than 
powers conferred on the State Governments in respect of 
various locul boclics. The respondent was appointed by the 
Government to a Chairman of the Jhuria Mines Board of 
Health . His election to the Legislative Assembly of Bihar 
State was questioned on the ground that he held office of 
profit under the Stute Government, within the meaning of 
Article 19 ( 1 ) ( a ) of the Constitution . Repeling the argument 
of the unsuccessful candidate who challenged The clection of 
the respondent thereint, the Supicme Court hold that the mere 
fact that he was appointed Chairman of the Board by the 
State Government would not make him a person holding an 
ofhcc of profit under the State Government. The Supreme 
Court referred to its earlier decision in Shivamurthy Swami 
Vs . Agadi Sanganna Andanapra ( 1971( 3 ) SCC 870 ), wherein 
the court pointed out : 
" The office in question must have been held under a 

Government and to that some pay, salary , emolumente 
or allowance is attached , This Court in several 
decisions had laid down the tests for finding out 
whether an office in qucstion is an office under a 
Government and whether it is an office of profit. 
These tests are : ( 1 ) Whether the Government makes 
the appointment; ( 2 ) Whether the Government has 
the right to remove or dismiss the holder ; ( 3 ) Whether 
the Government pays the remuneration ; (4 ) What are 
the functiony of the holder ? Docs he perform 
them for the Government; and ( 5 ) Does the Gov . 
craiment exercise any control over the performances 
of these functions ? " 


102 ( 1 )(a ). It was affirmed by the Suprcme Court in Surya 
kantit (slipra ). In Gurushan Thappa ( supra ), it was observed : 

" Thus, in the case of clection as President or Vice 
President , the disqualification arises even if the can 
didate is holding an office of profit under a local 
or any other authority under the control of the 
Cenlral Government or the State Government . 
whereas, in the CASC Of a candidate for election as 
a member of any of the Legislatures , no such dis 
qualification is laid down by the Constitution if the 
office of profit is held under a local or any other 
authority under the control of the Governmente 
and nul direct under any of the Goveroments . 
This clearly indicates that in the case of cligibility 
for election as a memher of a Legislature , the hold 
ing of an office of profit under a corporate body like 

loes not bring about disqualifica -- 
tion even if that local authority be under the con 
trol of the Governinent. The more control of the 
Government over the authority having the power 
to appoint, dismiss or control thc working of the 
officer employed by such authority does not disqua 
lify that officer from being a candidate for election 
as a member of the Legisloturc in the manner in 
each such disqualification comes into existence for 
being clected as the President or the Vice-Presi 

dent." Undelining supplic .1. ) 
10 . Undoubtedly the office held by the respondent No . 1 
is under the Agartala Municipality . The holding of an offico 
of profit under it does not bring about a disqualification even 
if that local authority be under the control of the Govern 
ment. The merç control of the Government over the Agartala 
Municipality having the power to appoint, dismicy or con 
trol the working of the officer employed by Municipality 
does not disqualify the Respondent from being a candidate 
for election as a member of the House of People . The con 
trol exercised by the State Government over the Agartala 
Municipality does not make the Municipality an organ of 
the Government nor docs it make the respondent No . 1 4 
person holding an office of profit nder the Government ; 

17 . In D . R . Gurushan Thappa ( supra ), the respondent 
whose election was challenged , was holding the post of tho 
Superintendent under a Company and was working as such 
in 1967 when the election was held . 100 per cent of the 
shares of the Company was held by Mysore Government . The 
Supreme Court held that the mere fact that the Govern 
ment had control over the Managing Director and other 
Directors as well and had algo power of issuing directions 
relating to the working of the company could not lead to 
the inference that every cmployee of the Company Wus 
under the control of the Government ; the power of appoint 
ment and dismissal of the respondent was vested in the 
Managing Director and not in the Government ; direction 


13. The Supreme Court proceeded and observed at page 
1504 : 


" Here again it is to be pointed out that ihe Government 

does not pay the remuneration for doce the holder 
perform his functions for the Government. To hold 
otherwise would be to hold that local bodlieg like 
Municipal counsels nerform their functions for the 
Government though in one sense the funclions they 
perform are governmental functions ." 


(underlining supplied ) 
14 Payment of remuneration of the Accountant of the 
Agurtalı Municipality is not from out of the Government 
revenues but his sulasics and allowances are paid from the 
Municipal fund. He cloes not perform his functions for the 
State Government. The observation made by the Supreme 
Court in Abdul Shakur vs. Rikhabchanl, AIR 1958 $ C 52 
page 55, which the Supreme Court approved in Surya Kanta 
(supra ), is instructive : 
" The power of the Government to appoint a person to 

an office of profit or to continute him in that office 

Os revoko his appointment at their discretion and 
552 G1/82 — 2 


only be issued by the Managing Director and not by the 
Government and the indirect control of the Government 
which might arise because of the power of the Government 
to appoint the Managing Director and to issue direction to 
the company in its gencral working would not bring less 
pondent directly under the control of thę Government. * * 

18 . In the instant case, also , there in general control by the 
State Government over th Agartala Municipality , as envisaged 
in the Act. But the day -today work to he performed by tho 
respondent No. 1 is under the control of the Executivo 
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Officer and the Commissioners of the Municipality The 21. In the instant case , there is not cven indirect control 
Agartala Municipality cannot be treated as either being over the respondent No. I by th , Government, nor do I find 
cquivalent to the Government or to be the agent of the any substantial link between the ban on his candidature with 
Government . 

the cnd pointed out by the Supreme Court in the above case . 
19 . Counsel for the petitioner strongly relied on the de 

22 . I.earned counsel for the petitioner drew my atiention to 
cision of the Supreme Court in Madhukar G . E . Pankakar Rule 12 of the Agartala Municipal Employees (Appointment 
VA . Jaswant Chobhildas Kajan , AIR 1976 SC 2283, in and Conditions of Services ) Rules , 1971, which , inter -alia , 
support of his contention that the respondent No, 1 held prohibity the employees from participating in the work of 
ollico of profit under the Government of Tripuril . The Supreme any political party . It provides in clause ( n ) of Rule 12 that 
Court surveyed its earlier decisions bearing on this question , an incumbent is liable to be removed or dismissed from 
but it has not laid down a new test. It re - allirmed the princl service , if he is found guilty of the charge of active parti 
ples laid down in the earlier cases . In that case , the return cipation in the work of any political party. Counsel sub 
candidate was a Medical practitioner working en panel doctor mits that the Rule is intended o conserve undivided attenti.)n 
under Employees State Insurance Scheme, His election as upon their duties as such employees and to avert the likelihood 
President of the Municipal Council woder the Maharashtri of influencing Government to promote personal advantage , 
Municipali.ies Act, 1965, was challenged in the ground that when the political party to which they belong is in the 
he held office of profit under thc Government. It was ob scat - of power. As the object of Article 102 ( 1 ) ( a ) of the 
served at page 2290 ; 

Constitution is to secure independence of the members of 

the Legislature and to ensure that Legislature does not con 
" After all , law is a means to an end. What is the lcgisla 

tain persons, who have received favours Or benefits from 
tive and here in disqualifying holders of ofices the Executive , it was urged that section 6612 ) ( ii) of the 
of proſit linder Government ? Obviously , to avoid a Municipal Act and Rule 12 ( n ) of the Employees Rules , 
conflict between duty and interest, to cut out the should be so construcd as imposing a ban on the candidature . 
miguse of official position to advance privato benefit 
and to avert the likelihood of influencing govern 

23 . The contention has no substance . The Rule simply lays 
ment to promote personal advanlage . So this is the 

down a rule of conduct for an employee of the Municipality , 
mischief to be suppressed ." 

and it does not entail disqualification on his candidature . 

The decision of the Supreme Court in Manohar Nathusgo 
The Supreme Court approved the observation of the Bombay Samarthys, Marotrao and Ors ., AIR 1979 . SC 1084 is a 
High Court in Dcorao vs . Keshav , AR 1953 Bombay 314 complete answer to such a contention . In that case , the Sup 
on this point : 

reme Court was concerned with the scope of Regulation 25 

of the Life Insurance Corporation of India ( Staff ) Regula 
“ The object of this provision is to secure independence tions , 1960 , which put an einbargo on taking part in Muni 
of the members of the Legislature and to ensure that 

cipal elections, savc with thc permission of the Chairman , 
the Legislature does not contain persons, who have The Supreme Court held th : it the incligiblity must flow from 
received favours or benefits from the Executive and 

a specific provision of law designed to deny cligibility or to 
who , consequently , being under an obligation to 

lay down disqualification ; if a Rule of conduct inakes it 
the executive , might be amenablc to its influence. undesirable , objectionable , or punishable for an employee 
Putting it diffcrently , the provision appcars to have 

to participate in elections to a local authority , it is {t 
been made in order to eliminate or reduce the risk 

clistortion , even an exaggeration out of proportion of that 
of conflict between duty and self - interest amongst 

provision to extract out of it a prohibition of a citizon s 
the members of the Legislature . This object must 

franchise to be member in the shape of A lisqualification 
always be borne in mind in interpreting Art. 191." 

from becoming a member of a local authority and the thrust 

of Regulation 25 iy disciplinary and not disqualificatory . 
20 . The Supreme Court held that though it was fair to 
hold that the Insurance Medical practitioner was not a free 

24. For the foregoing reasons , I hold that the first Res 
lanccr but subject to duties, obligaticns, control and rates pondent did not hold an oflice of profit under the Govern 
of remuneration under the overall supervision and powers ment of Tripura on the date of filing his nomination paper , 
of Government, he was held no functioning under the Go and as such , he was not disqualified for being chosen as, and 
" vernment in the plenary sense implied in electoral disqualili for being , a member of the House of People , within thc mcan 
cation ; and the court pointed out that after all, the means, ing of Article 102 ( 1 ) ( a ) of the Constitution . In the result, 
-i. e. the ban on candidature , must have a substantial link thc election petition is dismissed . The first respondent will 
with the end viz ., the possible misuse of position as Insurance be entitled to his costs which I fix at Rs. 500 .00 The other 
Medical Practitioner in doing his duties as Municipal Presi respondents will hear their respective costs . 
dent. The court concluded that it was not possible in the 

N . IBOTOMBI SINGH , Judge 
circumstances to hold that those doctors , though subject to 
responsibilities , eligible to remuneration and liable to removal 

[No . 82 / TR -HP /2 / 80 ) 
all with a government savour - could squarely fall under the 
Oxpression holding, OFFICE OF PROFIT under the Govern 

S . C . JAIN , Under Socy . 
mcat. 
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